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ABSTRAK 

HAK ASUH ANAK PASCA PERCERAIAN DALAM PERSFEKTIF 

HUKUM ISLAM DAN HUKUM POSITIF DI INDONESIA (STUDI PADA 

PUTUSAN NOMOR 791/PDT.G/2021/PA.Bn) 

 

Penulis : 

PUTRA ADI WIBOWO 

NIM 2223680005 

 

Pembimbing  : 

1. Prof. Dr. suryani, M.Ag         2. Dr, Miti Yarmunida, M. Ag 

 

Penelitian ini mengkaji hak asuh anak (ḥaḍanah) pasca perceraian dalam 

perspektif hukum Islam dan hukum positif Indonesia melalui studi 

terhadap Putusan Nomor 791/Pdt.G/2021/PA.Bn. Latar belakang penelitian 

ini didasari oleh meningkatnya angka perceraian di Indonesia yang 

memunculkan persoalan serius dalam pengasuhan anak, serta adanya 

perbedaan tafsir antara norma hukum Islam dan hukum nasional terkait 

prinsip best interest of the child. Rumusan masalah meliputi: (1) 

pertimbangan hukum hakim dalam menetapkan hak asuh anak; (2) 

kesesuaiannya dengan doktrin fiqh dan Kompilasi Hukum Islam (KHI); 

serta (3) keterpaduannya dengan hukum positif Indonesia. Penelitian ini 

menggunakan metode kualitatif dengan pendekatan yuridis-normatif dan 

studi kasus, bersumber dari data primer berupa salinan putusan, serta data 

sekunder dari peraturan perundang-undangan dan literatur hukum terkait. 

Hasil penelitian menunjukkan bahwa hakim dalam putusan tersebut 

mendasarkan keputusan pada Pasal 105 dan 156 KHI, Pasal 41 UU No. 1 

Tahun 1974 jo. UU No. 16 Tahun 2019, serta Pasal 26 dan 31 UU 

Perlindungan Anak, dengan menegaskan bahwa anak di bawah usia 12 

tahun berhak berada dalam pengasuhan ibu kecuali ada bukti 
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ketidaklayakan. Petimbangan Hakim yang menitik beratkan pada 

kontinuitas pengasuhan, stabilitas emosional, serta akses pendidikan, 

kesehatan dinilai telah selaras dengan prinsip best interest of the child dan 

tujuan maqāṣid al-syari‘ah berupa perlindungan jiwa (ḥifẓ al-nafs), akal (ḥifẓ 

al-‘aql), dan keturunan (ḥifẓ al-nasl). Simpulan penelitian Putusan Nomor 

791/Pdt.G/2021/PA.Bn mempresentasikan harmonisasi antara Hukum 

Islam dan Hukum Positif di Indonesia dalam Perlindungan hak anak pasca 

perceraian. Namun demikian, masih dibutuhkan pedoman teknis bagi 

hakim mengenai evaluasi pasca putusan dan mekanisme pengasuhan 

bersama untuk menjamin implementasi yang berkelanjutan. Penelitian 

selanjutnya disarankan untuk mengkaji efektivitas eksekusi putusan hak 

asuh di peradilan agama serta pengaruhnya terhadap kesejahteraan 

psikologis anak. 

 

 

Kata Kunci: hak asuh anak, hukum Islam, hukum positif Indonesia, best 

interest of the child, Putusan 791/Pdt.G/2021/PA.Bn 
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ABSTRACT 

 

CHILD CUSTODY AFTER DIVORCE FROM THE PERSPECTIVES OF 

ISLAMIC LAW AND POSITIVE LAW IN INDONESIA (A STUDY OF 

DECISION NUMBER 791/PDT.G/2021/PA.BN) 

 

Author : PUTRA ADI WIBOWO 

              Student ID 2223680005 

 

Supervisors : 

1.  Prof. Dr. Suryani, M.Ag                            2. Dr. Miti Yarmunida, M.Ag 

 

This study examines child custody (ḥaḍānah) after divorce from the perspectives 

of Islamic law and Indonesian positive law through a study of Decision Number 

791/Pdt.G/2021/PA.Bn. The background of this research is based on the increasing 

divorce rate in Indonesia, which has given rise to serious issues in child care, as well 

as differences in interpretation between Islamic legal norms and national law 

regarding the principle of the best interest of the child. The research problems 

include: (1) How were the judge‟s considerations in Decision Number 

791/Pdt.G/2021/PA.Bn regarding the determination of child custody after 

divorce?; (2) How does Islamic law view the judge‟s considerations in the study 

of Decision Number 791/Pdt.G/2021/PA.Bn?; and (3) how is their integration 

with Indonesian positive law. This research uses a qualitative method with a 

normative juridical approach and a case study, drawing on primary data in the 

form of a copy of the decision, as well as secondary data from statutory 

regulations and relevant legal literature. The results of the study show that the 

judge in the decision based the ruling on Articles 105 and 156 of the Compilation 

of Islamic Law (KHI), Article 41 of Law Number 1 of 1974 in conjunction with 

Law Number 16 of 2019, as well as Articles 26 and 31 of the Child Protection 

Law, affirming that children under the age of 12 are entitled to be in the custody 

of the mother unless there is evidence of unfitness. The judge‟s considerations, 

which emphasize continuity of care, emotional stability, and access to education 

and health services, are considered to be in line with the principle of the best 

interest of the child and the objectives of maqāṣid al-sharī„ah, namely the 

protection of life (ḥifẓ al- nafs) and intellect (ḥifẓ al-„aql). The conclusion of the 

study is that Decision Number 791/Pdt.G/2021/PA.Bn represents a harmonization 

between Islamic law and Indonesian positive law in the protection of children‟s 

rights after divorce. However, there is still a need for technical guidelines for 

judges regarding post-decision evaluation and joint custody mechanisms to ensure 

sustainable implementation. Future research is suggested to examine the 

effectiveness of the execution of child custody decisions in the Religious Courts as 

well as their impact on children‟s psychological well-being. 

 

Keywords : child custody, Islamic law, Indonesian positive law, best interest of 
the child, Decision Number 791/Pdt.G/2021/PA.Bn 
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