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ABSTRAK

Analisis Penerapan Hukuman Mati Dalam Perspektif Hak Asasi
Manusia Dan Siyasah Qadhaiyyah (Studi Kasus Herry Wirawan
Putusan Nomor 86/PID.SUS/2022/PT.Bdg)

Oleh: Fahmi Arif Fadilla
NIM: 1911150075

Penelitian ini bertujuan untuk menganalisis penerapan hukuman
mati dalam perspektif Hak Asasi Manusia (HAM) dan Siyasah
Qadhaiyyah dengan studi kasus terhadap putusan Pengadilan
Tinggi Bandung Nomor 86/PID.SUS/2022/PT. Bdg atas nama
terdakwa Herry Wirawan. Kasus ini menarik karena menjadi salah
satu vonis hukuman mati yang menimbulkan polemik di Indonesia
antara tuntutan keadilan, moralitas publik, dan penghormatan
terhadap hak hidup sebagai bagian dari HAM yang dijamin
konstitusi. Penelitian ini menggunakan metode penelitian yuridis
normatif dengan pendekatan perundang- undangan (statute
approach), pendekatan kasus (case approach), serta pendekatan
konseptual (conceptual approach). Data penelitian diperoleh
melalui kajian pustaka terhadap peraturan perundang-undangan,
putusan pengadilan, literatur hukum Islam, serta doktrin para ahli
hukum dan figh siyasah. Hasil penelitian menunjukkan bahwa
penerapan hukuman mati dalam perkara Herry Wirawan, pelaku
kekerasan seksual terhadap belasan santri, telah memenuhi unsur
yuridis berdasarkan Kitab Undang-Undang Hukum Pidana
(KUHP) dan Undang-Undang Nomor 17 Tahun 2016 tentang
Perlindungan Anak. Dari perspektif HAM, pelaksanaan hukuman
mati memang menimbulkan dilema karena di satu sisi dianggap
melanggar hak hidup (Pasal 28A UUD 1945 dan Pasal 6 ICCPR),
namun di sisi lain masih diperbolehkan menurut Pasal 28] UUD
1945 yang membatasi pelaksanaan hak asasi demi keadilan, moral,
dan ketertiban umum. Dalam konteks ini, negara memiliki
kewenangan untuk menjatuhkan hukuman mati sebagai upaya
melindungi hak hidup dan martabat korban serta menjaga rasa
keadilan masyarakat. Sementara itu, dalam perspektif Siyasah
Qadhaiyyah, hukuman mati merupakan bagian dari fungsi

v



kekuasaan kehakiman (al-sultah al- qadha’iyyah) yang bertujuan
menegakkan keadilan (al-‘adl) dan kemaslahatan umum (maslahah
‘ammah). Islam memperbolehkan hukuman mati dalam kasus
tertentu seperti pembunuhan, zina muhshan, dan kejahatan luar
biasa yang menimbulkan kerusakan sosial (fasad fil-ardh),
sebagaimana termaktub dalam QS. Al-Bagarah ayat 179 dan hadis
riwayat Bukhari-Muslim. Dengan demikian, penerapan hukuman
mati terhadap Herry Wirawan dapat dibenarkan secara syari
sepanjang diputuskan melalui proses peradilan yang adil,
transparan, dan bebas dari kepentingan politik. Dalam kerangka
magasid al-syari’ah, hukuman mati berfungsi sebagai upaya
perlindungan terhadap jiwa (hifz al-nafs) dan kehormatan manusia
(hifz al-"ird).

Kata kunci: Hukuman Mati, Hak Asasi Manusia, Siyasah
Qadhaiyyah, Putusan 86/Pid.Sus/2022/PT. Bdg.
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ABSTRACT

Analysis of the Application of the Death Penalty from the Perspective of
Human Rights and Siyasah Qadhaiyyah (Case Study of Herry Wirawan
Decision Number 86/PID.SUS/2022/PT.Bdg)

By: Fahmi Arif Fadilla
Student ID: 1911150075

This research aims to analyze the application of the death penalty from
the perspective of Human Rights (HAM) and Siyasah Qadhaiyyah, with
a case study on the Bandung High Court Decision Number
86/PID.SUS/2022/PT. Bdg in the name of the defendant Herry
Wirawan. This case is noteworthy as it represents one of the death
penalty verdicts that sparked polemics in Indonesia, involving tensions
between the demands for justice, public morality, and respect for the
right to life as part of human rights quaranteed by the constitution. This
research employs a normative juridical method using a statute approach,
a case approach, and a conceptual approach. Research data were obtained
through literature review of laws and regulations, court decisions,
Islamic legal literature, and doctrines from legal and figh siyasah experts.
The results indicate that the imposition of the death penalty in the Herry
Wirawan case, involving sexual violence against numerous students,
fulfilled the juridical elements based on the Indonesian Criminal Code
(KUHP) and Law Number 17 of 2016 concerning Child Protection.
From a Human Rights perspective, the implementation of the death
penalty indeed presents a dilemma because, on one hand, it is considered
a violation of the right to life (Article 28A of the 1945 Constitution and
Article 6 of the ICCPR), but on the other hand, it is still permitted
according to Article 28] of the 1945 Constitution, which limits the
exercise of human rights for the sake of justice, morality, and public
order. In this context, the state has the authority to impose the death
penalty as an effort to protect the right to life and dignity of the victims
and to maintain the public's sense of justice. Meanwhile, from the
perspective of Siyasah Qadhaiyyah, the death penalty is part of the
function of the judicial authority (al-sultah al-qadha'iyyah) aimed at
upholding justice (al-'adl) and the general welfare (maslahah 'ammah).
Islam permits the death penalty in specific cases such as murder,
adultery committed by a muhshan (married person), and extraordinary
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crimes causing social corruption (fasad fil-ardh), as stipulated in QS. Al-
Bagarah verse 179 and hadith narrated by Bukhari-Muslim. Thus, the
application of the death penalty to Herry Wirawan can be justified
according to Sharia as long as it is decided through a fair, transparent,
and politically impartial judicial process. Within the framework of
magqasid al-shari'ah, the death penalty serves as an effort to protect life
(hifz al-nafs) and human honor (hifz al-'ird).

Keywords : Death Penalty, Human Rights, Siyasah Qadhaiyyah,
Decision 86/Pid.Sus/2022/PT. Bdg.
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MOTTO

Fiat Justitia Ruat Caelum
“Tegakkan keadilan, walaupun langit runtuh.”

“Menekankan bahwa keadilan harus ditegakkan tanpa

memandang konsekuensi apa pun, termasuk pelaksanaan
hukuman mati, demi menjaga wibawa hukum.”
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